JUDGMENT
IN THE NAME OF THE REPUBLIC OF POLAND

Warsaw, 9 March 2016
The Constitutional Tribunal, in a bench composed of:
Andrzej Rzeplinski — Presiding Judge
Stanistaw Biernat — Judge Rapporteur
Mirostaw Granat
Leon Kieres
Julia Przytgbska
Piotr Pszczotkowski
Matgorzata Pyziak-Szafnicka
Stanistaw Rymar
Piotr Tuleja
Stawomira Wronkowska-Jaskiewicz
Andrzej Wrobel
Marek Zubik,
Grazyna Szalygo — Recording Clerk,

having considered — at the hearing on 8 March 2016, in the presence of the applicants — the
following joined applications:

1) the application submitted by the First President of the Supreme Court to determine the con-
formity of:

a) Article 10(1), Article 44(1)(1) and Article 44(3), Article 80(2), Article 87(2) and Arti-
cle 99(1) of the Constitutional Tribunal Act of 25 June 2015 (Journal of Laws — Dz. U.
item 1064, with further amendments), as amended by Article 1, points 3, 9, 10, 12 and 14, of



the Act of 22 December 2015 amending the Constitutional Tribunal Act (Journal of Laws —
Dz. U. item 2217), to Article 10(2) and Article 173 in conjunction with the Preamble to the
Constitution, Article 2 and Article 45(1) of the Constitution, as — by virtue of making it im-
possible for the public institution to carry out its activity diligently and efficiently — they in-
fringe the principles of a state ruled by law, within the scope of constitutional review con-
ducted by the Constitutional Tribunal, as well as the principle that the legislator is to act in a
rational way;

b) Article 2 of the Act of 22 December 2015 referred to in point 1(a) to Article 10(2)
and Article 173 in conjunction with the Preamble to the Constitution, Article 2 and Arti-
cle 45(1) of the Constitution, as — by virtue of making it impossible for the public institution
to carry out its activity diligently and efficiently — they infringe the principles of a state ruled
by law, within the scope of constitutional review conducted by the Constitutional Tribunal, as
well as the principle that the legislator is to act in a rational way;

c) Article 28a, Article 31a and Article 36 of the Constitutional Tribunal Act of 25 June 2015
referred to in point 1(a), as amended by Article 1, points5, 7 and8, of the Act of
22 December 2015 referred to in point 1(a), to Article 10(1), Article 173 and Article 195(1) in
conjunction with Article 8(1) of the Constitution;

d) Article 8(4), Article 28a, Article 31a, Article 36(1)(4) and Article 36(2) of the Constitu-
tional Tribunal Act of 25 June 2015 referred to in point 1(a), as amended by Article 1,
points 2, 5, 7 and 8, of the Act of 22 December 2015 referred to in point 1(a), to Arti-
cle 119(1) of the Constitution;

e) Article 5 of the Act of 22 December 2015 referred to in point 1(a) to Article 2 in conjunc-
tion with Article 8 and Article 188 of the Constitution;

2) the application of 29 December 2015 submitted by a group of Sejm Deputies to determine
the conformity of the Act of 22 December 2015 referred to in point 1(a) to Article 2, Arti-
cle 7, Article 118, Article 119(1) and Article 186(1) of the Constitution, as well as to Arti-
cle 13 of the Convention for the Protection of Human Rights and Fundamental Freedoms,
done at Rome on 4 November 1950 (Journal of Laws — Dz. U. of 1993 No. 61, item 284, as
amended);

3) the application of 31 December 2015 submitted by a group of Sejm Deputies to determine
the conformity of the Act of 22 December 2015 referred to in point 1(a) to Article 2 in con-
junction with Article 118(3) and Article 119(1), Article 173 in conjunction with Article 10, as
well as to Article 195(1) of the Constitution, due to a defective legislative process in the
course of which the Act was enacted as well as the introduced rules for the functioning of the
constitutional organ of public authority which lead to dysfunctionality and the lack of the pos-
sibility of the diligent exercise of constitutional powers; or to determine the conformity of:

a) Article 8(4) and Article 36(2) of the Constitutional Tribunal Act of 25 June 2015 referred
to in point 1(a), as amended by Article 1(2) and (8) of the Act of 22 December 2015 referred
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to in point 1(a), to Article 2 and Article 173 in conjunction with Article 10 of the Constitu-
tion;

b) Article 10(1) of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a), as
amended by Article 1(3) of the Act of 22 December 2015 referred to in point 1(a), to Arti-
cle 2, Article 173 in conjunction with Article 10 and Article 195(1) of the Constitution, as
well as to the principle of efficiency in the work of public institutions, expressed in the Pre-
amble to the Constitution;

c) Article 28a of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a),
added by Article 1(5) of the Act of 22 December 2015 referred to in point 1(a), to Article 2,
Article 173 in conjunction with Article 10 and Article 195(1) of the Constitution,

d) Article 31a and Article 36(1)(4) of the Constitutional Tribunal Act of 25 June 2015 re-
ferred to in point 1(a), respectively — added by Article 1(7) and amended by Article 1(8) of
the Act of 22 December 2015 referred to in point 1(a), as well as Article 1(6) of the Act of
22 December 2015 referred to in point 1(a), to Article 2, Article 180(1) and (2), Article 173 in
conjunction with Article 10, Article 195(1), Article 197 in conjunction with 112, as well as to
Article 78 of the Constitution;

e) Article 44(1) and (3) of the Constitutional Tribunal Act of 25 June 2015 referred to in
point 1(a), as amended by Article 1(9) of the Act of 22 December 2015 referred to in
point 1(a), to Article 2 and Article 173 in conjunction with Article 10 of the Constitution, as
well as to the principle of efficiency in the work of public institutions, expressed in the Pre-
amble to the Constitution;

f) Article 80(2) of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a), as
amended by Article 1(10) of the Act of 22 December 2015 referred to in point 1(a), to Arti-
cle 2 and Article 173 in conjunction with Article 10 of the Constitution, as well as to the prin-
ciple of efficiency in the work of public institutions, expressed in the Preamble to the Consti-
tution; and insofar as it concerns applications for determining the constitutionality of the State
Budget Bill or the Interim State Budget Bill referred to the Constitutional Tribunal by the
President of Poland — also to Article 224(2) of the Constitution;

g) Article 87(2) and Article 87(2a) of the Constitutional Tribunal Act of 25 June 2015 re-
ferred to in point 1(a), respectively — as amended and added by Article 1(12) of the Act of
22 December 2015 referred to in point 1(a), to Article 2, Article 45 and Article 173 in con-
junction with Article 10 of the Constitution, as well as to the principle of efficiency in the
work of public institutions, expressed in the Preamble to the Constitution; and insofar as they
concern applications for determining the constitutionality of the State Budget Bill or the Inter-
im State Budget Bill referred to the Constitutional Tribunal by the President of Poland — also
to Article 224(2) of the Constitution;

h) Article 99(1) of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a), as
amended by Article 1(14) of the Act of 22 December 2015 referred to in point 1(a), to Arti-
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cle 2, Article 190(5), Article 173 in conjunction with Article 10 of the Constitution, as well as
to the principle of efficiency in the work of public institutions, expressed in the Preamble to
the Constitution;

i) Article 1(16) of the Act of 22 December 2015 referred to in point 1(a), insofar as it repeals
Articles 19 and 20 of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a),
to Article 197 in conjunction with Article 112 and Article 173 in conjunction with Article 10
of the Constitution;

J) Article 1(16) of the Act of 22 December 2015 referred to in point 1(a), insofar as it repeals
Article 28(2) of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a), to
Article 195(1) and Article 173 in conjunction with Article 10 of the Constitution;

k) Article 2 of the Act of 22 December 2015 referred to in point 1(a) to Article 2, Article 173
in conjunction with Article 10 and Article 45 of the Constitution;

I) Article 3 of the Act of 22 December 2015 referred to in point 1(a) to Article 2 of the Consti-
tution;

m) Article 5 of the Act of 22 December 2015 referred to in point 1(a) to Article 2 of the Con-
stitution and the principle of an appropriate period of vacatio legis, arising therefrom;

4) the application submitted by the Polish Ombudsman to determine the conformity of:

a) the Act of 22 December 2015 referred to in point 1(a) to Article 7, Article 112, and Aurti-
cle 119(1) and (2) of the Constitution;

b) Article 1, points 2, 7 and 8, of the Act of 22 December 2015 referred to in point 1(a) to
Article 173 in conjunction with Article 10, Article 180(2) and Article 195(1) of the Constitu-
tion;

c) Article 1(3) of the Act of 22 December 2015 referred to in point 1(a) to the principle of
appropriate legislation, arising from Article 2 of the Constitution;

d) Article 1(5) of the Act of 22 December 2015 referred to in point 1(a) to Article 173 in con-
junction with Article 10 and Article 195(1) of the Constitution;

e) Article 1(9) of the Act of 22 December 2015 referred to in point 1(a) to the principle of
appropriate legislation, arising from Article 2 of the Constitution, to Article 45(1), Arti-
cle 122(3), first sentence, and Article 188 of the Constitution, as well as to Article 47 of the
Charter of Fundamental Rights of the European Union (OJ C 303, 14.12.2007, p. 1);

f) Article 1(10) of the Act of 22 December 2015 referred to in point 1(a) to the principle of
appropriate legislation, arising from Article 2 of the Constitution, to Article 45(1) of the Con-



stitution, as well as to Article 47 of the Charter of Fundamental Rights of the European Un-
ion;

g) Article 1(12) of the Act of 22 December 2015 referred to in point 1(a) to the principle of
appropriate legislation, arising from Article 2 of the Constitution, to Article 45(1) of the Con-
stitution, as well as to Article 47 of the Charter of Fundamental Rights of the European Un-
ion;

h) Article 1(14) of the Act of 22 December 2015 referred to in point 1(a) to Article 122(3),
Article 133(2), Article 189 and Avrticle 190(5) of the Constitution;

1) Article 1(16) of the Act of 22 December 2015 referred to in point 1(a), insofar as it repeals
Articles 19 and 20 of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a),
to Article 173 in conjunction with Article 10 of the Constitution;

J) Article 2 of the Act of 22 December 2015 referred to in point 1(a) to the principle of appro-
priate legislation, arising from Article 2 of the Constitution, to Article 45(1) of the Constitu-
tion, as well as to Article 47 of the Charter of Fundamental Rights of the European Union;

k) Article 5 of the Act of 22 December 2015 referred to in point 1(a) to the principle of cer-
tainty of law, arising from Article 2 of the Constitution, as well as to Article 88(1) and Arti-
cle 188 of the Constitution;

5) the application submitted by the National Council of the Judiciary to determine the con-
formity of:

a) the Act of 22 December 2015 referred to in point 1(a) to Article 2, Article 7, Article 10,
Article 45(1), Article 118, Article 119(1) and Article 123(1) of the Constitution;

b) Article 1(15) of the Act of 22 December 2015 referred to in point 1(a) to Article 2, Arti-
cle 7, Article 8, Article 131(1), and Article 197 of the Constitution;

c) Article 5 of the Act of 22 December 2015 referred to in point 1(a) to Article 2, Article 7,
Article 8, and Article 188 of the Constitution, as well as to Article 45(1) of the Constitution in
conjunction with Article 6 of the Convention for the Protection of Human Rights and Funda-
mental Freedoms;

d) Article 8(4) in conjunction with Article 36(1)(4), Article 36(2) and Article 31a of the Con-
stitutional Tribunal Act of 25 June 2015 referred to in point 1(a), as amended by Article 1,
points 2, 7 and 8 of the Act of 22 December 2015 referred to in point 1(a) — insofar as they
take away the competence of the General Assembly of the Judges of the Tribunal to deter-
mine the expiry of the mandate of a judge of the Tribunal and entrust the Sejm (an organ of
the legislature) with the power to recall a judge of the Tribunal from office, which results in
the expiry of the mandate of the judges, whereas they entrust the President of Poland and the
Minister of Justice with the power to lodge an application for the recall of a judge of the Tri-
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bunal from office — to Article 2, Article 7, Article 8, Article 10, Article 173, Article 194(1)
and Avrticle 195(1) and (2) of the Constitution;

e) Article 28a of the Constitutional Tribunal Act of 25 June 2015 referred to in point 1(a), as
amended by Article 1(5) of the Act of 22 December 2015 referred to in point 1(a) — insofar as
it provides for instituting disciplinary proceedings with regard to a judge of the Constitutional
Tribunal upon application by the President of Poland and the Minister of Justice — to Aurti-
cle 2, Article 7, Article 8, Article 10, Article 173, and Article 195(1) and (2) of the Constitu-
tion;

f) Article 44(3) in conjunction with Article 99(1) of the Constitutional Tribunal Act of
25 June 2015 referred to in point 1(a), as amended by Article 1(9) and (14) of the Act of
22 December 2015 referred to in point 1(a), to Article 2, Article 7, Article 8, and Arti-
cle 190(5) and Article 197 of the Constitution, as well as to Article 45(1) of the Constitution
in conjunction with Article 6 of the Convention for the Protection of Human Rights and Fun-
damental Freedoms;

adjudicates as follows:
|
1. The Act of 22 December 2015 amending the Constitutional Tribunal Act:

a) is inconsistent with Article 7, Article 112 and Article 119(1) of the Constitution of the
Republic of Poland, as well as with the principle of appropriate legislation, arising from
Article 2 of the Constitution;

b) is consistent with Article 186(1) of the Constitution;
c) is not inconsistent with Article 123(1) of the Constitution.
[defects in the legislative process]

2. Article 1(6) of the Act of 22 December 2015 referred to in point 1, repealing Arti-
cle 31(3) of the Constitutional Tribunal Act of 25 June 2015 (Journal of Laws — Dz. U. of
2016 item 293), is inconsistent with Article 173 in conjunction with Article 10(1) of the
Constitution.

[crossing out ‘the recall of a judge of the Tribunal from office’ from the catalogue of discipli-
nary penalties]

3. Article 1(15) of the Act of 22 December 2015 referred to in point 1, repealing Chap-
ter 10 of the Act of 25 June 2015 referred to in point 2, is inconsistent with Article 118(1)



as well as Article 119(2) of the Constitution, as well as with Article 197 of the Constitu-
tion.

[the repeal of provisions on determining the existence of an impediment to the exercise of the
office by the President of the Republic — defects in the legislative process as well as substan-
tive defects]

4. Article 1(16) of the Act of 22 December 2015 referred to in point 1, insofar as it re-
peals Article 19(1) of the Act of 25 June 2015 referred to in point 2:

a) is inconsistent with Article 112 and Article 173 in conjunction with Article 10 of the
Constitution;

b) is not inconsistent with Article 197 of the Constitution.

[the repeal of provisions on submitting proposals of candidates for a judgeship at the Tribu-
nal]

5. Article 1(16) of the Act of 22 December 2015 referred to in point 1, insofar as it re-
peals Article 28(2) of the Act of 25 June 2015 referred to in point 2, is inconsistent with
Article 173 in conjunction with Article 10(1) as well as Article 195(1) of the Constitution.

[the crossing out of a separate regulation concerning the disciplinary responsibility of judges
of the Constitutional Tribunal for their conduct before taking office]

6. Article 1(2) of the Act of 22 December 2015 referred to in point 1 and amended Arti-
cle 8(4) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Arti-
cle 118(1) and Article 119(2) of the Constitution, as well as with Article 173 in conjunc-
tion with Article 10(1) as well as with Article 195(1) of the Constitution.

[depriving the General Assembly of the Judges of the Tribunal of its competence to determine
the expiry of the mandate of a judge of the Tribunal]

7. Article 1(3) of the Act of 22 December 2015 referred to in point 1 and amended Arti-
cle 10(1) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Article 2
and Article 173, in conjunction with the Preamble to the Constitution, and Article 10 of
the Constitution, as — by virtue of making it impossible for a constitutional organ of the
state, i.e. the Constitutional Tribunal, to carry out its activity diligently and efficiently,
as well as by undermining its independence and separateness from the other branches of
government — they infringe the principles of a state ruled by law.

[the introduction of the requirement that the General Assembly is to adopt resolutions by
a two-thirds majority vote, in the presence of at least 13 judges of the Tribunal]



8. Article 1(5) of the Act of 22 December 2015 referred to in point 1 and added Arti-
cle 28a of the Act of 25 June 2015 referred to in point 2 are inconsistent with Arti-
cle 118(1) and Article 119(2) of the Constitution, as well as with Article 173 in conjunc-
tion with Article 10(1) as well as with Article 195(1) of the Constitution.

[entrusting the President of Poland and the Minister of Justice with the power to lodge an
application for the recall of a judge of the Tribunal from office]

9. Article 1(7) of the Act of 22 December 2015 referred to in point 1 and added Arti-
cle 31a of the Act of 25 June 2015 referred to in point 2:

a) are inconsistent with Article 118(1) and Article 119(2) of the Constitution, as well as
with the principle of specificity of law — arising from Article 2 of the Constitution, with
Article 78, Article 173 in conjunction with Article 10(1) and Article 195(1) of the Consti-
tution;

b) are not inconsistent with Article 180(1) and (2) of the Constitution.
[a new procedure for the recall of a judge of the Tribunal from office by the Sejm]

10. Article 1(8) of the Act of 22 December 2015 referred to in point 1, insofar as it
amends Article 36(1)(4) of the Act of 25 June 2015 referred to in point 2, and amended
Article 36(1)(4) of the Act of 25 June 2015 referred to in point 2:

a) are inconsistent with Article 118(1) and Article 119(2) of the Constitution, as well as
with the principle of specificity of law, arising from Article 2 of the Constitution, with
Article 78, Article 173 in conjunction with Article 10(1) and Article 195(1) of the Consti-
tution;

b) are not inconsistent with Article 180(1) and (2) of the Constitution.

[entrusting the Sejm with the power to recall a judge of the Tribunal from office, upon appli-
cation by the General Assembly of the Judges of the Tribunal]

11. Article 1(8) of the Act of 22 December 2015 referred to in point 1, insofar as it
amends Article 36(2) of the Act of 25 June 2015 referred to in point 2, and amended Ar-
ticle 36(2) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Arti-
cle 118(1) and Article 119(2) of the Constitution, as well as with Article 173 in conjunc-
tion with Article 10(1) as well as with Article 195(1) of the Constitution.

[entrusting the Sejm with the power to determine the expiry of the mandate of a judge of the
Tribunal]

12. Article 1(9) the Act of 22 December 2015 referred to in point 1, insofar as it amends
Article 44(1) and (3) of the Act of 25 June 2015 referred to in point 2, and amended Ar-



ticle 44(1) and (3) of the Act of 25 June 2015 referred to in point 2 are inconsistent with
Article 2 and Article 173, in conjunction with the Preamble to the Constitution, as well
as Article 10 and Article 45(1) of the Constitution, as — by virtue of making it impossible
for a constitutional organ of the state, i.e. the Constitutional Tribunal, to carry out its
activity diligently and efficiently, as well as by undermining its independence and sepa-
rateness from the other branches of government — they infringe the principles of a state
ruled by law.

[the composition of adjudicating benches (in terms of the number of judges), and the require-
ment that adjudication by a full bench must involve the participation of at least 13 judges of
the Tribunal]

13. Article 1(1) of the Act of 22 December 2015 referred to in point 1, and added Arti-
cle 80(2) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Article 2
and Article 173, in conjunction with the Preamble to the Constitution, as well as Arti-
cle 10 and Article 45(1) of the Constitution, as — by virtue of making it impossible for a
constitutional organ of the state, i.e. the Constitutional Tribunal, to carry out its activity
diligently and efficiently, as well as by undermining its independence and separateness
from the other branches of government — they infringe the principles of a state ruled by
law.

[the dates of hearings or the dates of sittings in camera, at which applications are considered,
are to be set in the order in which cases are received by the Tribunal]

14. Article 1(12)(a) of the Act of 22 December 2015 referred to in point 1 and amended
Article 87(2) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Arti-
cle 2 and Article 173, in conjunction with the Preamble to the Constitution, as well as
Article 10 and Article 45(1) of the Constitution, as — by virtue of making it impossible
for a constitutional organ of the state, i.e. the Constitutional Tribunal, to carry out its
activity diligently and efficiently, as well as by undermining its independence and sepa-
rateness from the other branches of government — they infringe the principles of a state
ruled by law.

[the earliest admissible dates for conducting hearings]

15. Article 1(14) of the Act of 22 December 2015 referred to in point 1 and amended Ar-
ticle 99(1) of the Act of 25 June 2015 referred to in point 2 are inconsistent with Arti-
cle 190(5) of the Constitution.

[the introduction of the requirement that rulings issued by a full bench are to be determined
by a two-thirds majority vote]

16. Article 2 of the Act of 22 December 2015 referred to in point 1



a) is inconsistent with Article 2 and Article 173, in conjunction with the Preamble to the
Constitution, as well as Article 10 and Article 45(1) of the Constitution, as — by virtue of
making it impossible for a constitutional organ of the state, i.e. the Constitutional Tri-
bunal, to carry out its activity diligently and efficiently, as well as by undermining its
independence and separateness from the other branches of government — it infringes the
principles of a state ruled by law;

b) is inconsistent with Article 2, by virtue of providing for the application of the Act of
22 December 2015 to cases that were already pending before the Tribunal on the date of
the entry into force of the Act.

[transitional provisions on the consideration of cases pending before the Tribunal — dates of
hearings, composition of adjudicating benches]

17. Article 3 of the Act of 22 December 2015 referred to in point 1 is consistent with the
principle of the protection of justly acquired rights and the principle of the protection of
interests that are pending, which arise from Article 2 of the Constitution.

[transitional provisions, inter alia, on the revocation of the right of assistants to judges of the
Tribunal to apply for an examination to be admitted to the profession of judge]

18.Article 5 of the Act of 22 December 2015 referred to in point 1:
a) is inconsistent with Article 2 and Article 188(1) of the Constitution;
b) is not inconsistent with Article 8(1) of the Constitution.

[the entry into force of the Act on the day of its publication — the lack of a period of vacatio
legis]

Article 44(1) of the Constitutional Tribunal Act of 25 June 2015 (Journal of Laws — Dz. U.
of 2016 item 293), as amended by Article 1(9) of the Act of 22 December 2015 amending
the Constitutional Tribunal Act (Journal of Laws — Dz. U., item 2217), will cease to have
effect after 9 (nine) months from the date of the publication of the judgment in the pre-
sent case.

Moreover, the Tribunal decides:

pursuant to Article 104(1)(2) and Article 104(1)(3) of the Constitutional Tribunal Act of
25 June 2015 (Journal of Laws — Dz. U. of 2016, item 293), to discontinue the proceedings
as to the remainder.
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STATEMENT OF REASONS

[...]
I

The hearing on 8 March 2016 was attended by the Ombudsman and his deputy as
well as by the representatives or attorneys of all the other applicants. The hearing was also
attended by the representatives or attorneys of the authorities and bodies that had submitted
their opinions to the Tribunal as amici curiae. Despite having been properly notified by the
Tribunal, the representatives of the following authorities were absent at the hearing: the Sejm,
the Public Prosecutor-General, and the Council of Ministers.

The presiding judge of the adjudicating bench informed the participants that the Pub-
lic Prosecutor-General, in his letter of 4 March 2016, citing Article 74 of the Constitutional
Tribunal Act of 25 June 2015 (Journal of Laws — Dz. U. item 1064, as amended; hereinafter:
the 2015 Constitutional Tribunal Act) in conjunction with Article 156 of the Act of
17 November 1964 — the Civil Procedure Code (Journal of Laws — Dz. U. of 2014 item 101,
as amended), had requested the Tribunal to postpone the hearing for at least 14 days “due to
the need to make due preparations for the review proceedings”.

The participants in the proceedings requested the Tribunal to dismiss the motion of
the Public Prosecutor-General.

The Tribunal indicated that the proper legal basis of such a motion should be Arti-
cle 87(3) of the 2015 Constitutional Tribunal Act, pursuant to which: “the Tribunal shall ad-
journ the hearing where there is no evidence that the notification of the said date [of the hear-
ing] has been served on the participants in proceedings, or where it has been deemed that the
notification was not properly served, or for any other serious reason”. The Tribunal pointed
out that the decision to consider the case at a hearing, issued on 14 January 2016, was served
on the Public Prosecutor-General on 18 January 2016. The Public Prosecutor-General took a
stance on the case in his letter of 10 February 2016, and on 12 February 2016 he received the
order about the date of the hearing. The Tribunal noted that although the Act of
28 January 2016 on Public Prosecution (Journal of Laws — Dz. U. item 177), cited by the Pub-
lic Prosecutor-General, had entered into force on 4 March 2016, it had actually been adopted
on 28 January 2016. The Tribunal stated that a new appointment to the position of the Public
Prosecutor-General, in the light of the principle of the continuity of state authority, should not
have affected the stance taken by that authority before the Constitutional Tribunal. In cases
where the Tribunal adjudicates as a full bench, the Public Prosecutor-General or one of
his/her deputies is required to be present at hearings (cf. Article 57(3) of the 2015 Constitu-
tional Tribunal Act). In the view of the Tribunal, a deputy of the Public Prosecutor-General
was properly prepared for the review proceedings, even if s/he did not support the stance
adopted in the letter of 10 February 2016. Therefore, the Tribunal deemed that there were no
“serious reasons” within the meaning of Article 87(3) of the 2015 Constitutional Tribunal
Act, which could constitute grounds for adjourning the hearing.

The participants in the review proceedings confirmed the stances and arguments pre-
sented in their procedural documents. The representatives or attorneys of the Polish Bar
Council, the National Council of Legal Advisers, the Helsinki Foundation for Human Rights,
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and the Stefan Batory Foundation presented the main theses of their amicus curiae opinions
submitted to the Tribunal.

In response to the question of the adjudicating bench about the effects of a judgment
issued in the present case, the participants in the proceedings indicated that the effect of the
determination of the non-conformity to the Constitution of the whole of the Amending Act of
22 December 2015, or particular provisions thereof, would be recourse to the norms of
the 2015 Constitutional Tribunal Act in the version before the said Amending Act.

After hearing the answers to the questions posed for the participants and the other
parties that took part in the hearing, as well as after the presentation of final conclusions by
the participants, the Constitutional Tribunal stated that the case was sufficiently examined to
issue a determination, and closed the hearing.

i
The Constitutional Tribunal has considered as follows:
1. The basis of the adjudication

1.1. The First President of the Supreme Court, two groups of Sejm Deputies (in their
applications of 29 December 2015 and 31 December 2015; hereinafter, respectively: the first
and second group of Sejm Deputies), the Ombudsman, and the National Council of the Judi-
ciary requested the Constitutional Tribunal to review the constitutionality of the Act of
22 December 2015 amending the Constitutional Tribunal Act of 25 June 2015 (Journal of
Laws — Dz. U. item 2217; hereinafter: the December Amending Act), as well as a majority of
amendments provided therein and incorporated into the Constitutional Tribunal Act of
25 June 2015 (Journal of Laws — Dz. U. item 1064, as amended; the updated consolidated
version: Dz. U. of 2016 item 293; hereinafter: the 2015 Constitutional Tribunal Act). The
amendments concerned, inter alia, the mode of proceedings before the Tribunal, including:
rules for preparing a hearing and a sitting in camera; rules for determining the composition of
adjudicating benches of the Tribunal; as well as the order in which cases were to be consid-
ered. Pursuant to Article 5 of the December Amending Act, the said Amending Act was to
enter into force as of the day of its publication, which took place on 28 December 2015.

Relying on Article 8(2), Article 188(1) and Article 195(1) of the Constitution, all the
applicants stressed the necessity to consider the present case forthwith, directly on the basis of
the Constitution, and bypassing the provisions included in the December Amending Act (the
Ombudsman argued that it would be sufficient to refuse to apply Article 5 of the said Amend-
ing Act, which concerns the lack of a period of vacatio legis). According to the applicants, it
is inadmissible for a review to be conducted on the basis of provisions that constitute the sub-
ject of the review in a given case. The applicants also pointed out that the Sejm has no right to
limit the constitutionally determined jurisdiction of the Tribunal by means of statutes. The
Tribunal is obliged to exercise its constitutional powers, in spite of any potential statutory
provisions hindering its efficient and diligent functioning.
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1.2. By the decision of 14 January 2016, ref. no. K 47/15 (OTK ZU of 2016), the
Constitutional Tribunal decided to refer the case for consideration at a hearing. The ruling
was justified, inter alia, by the fact that the Constitutional Tribunal is obliged to perform its
systemic tasks in any circumstances. Undoubtedly, those tasks comprise the review of the
constitutionality of statutes, including a statute that regulates the functioning of the Tribunal
(cf. Article 188(1) of the Constitution). The said ruling also emphasised that the assessment of
the constitutionality of the December Amending Act was of unique systemic significance, as
it would make it possible to determine whether the amended statutory bases of the internal
organisation and conduct of work of the constitutional court did, or did not, threaten the Tri-
bunal’s adjudication in other cases that were pending before the Tribunal. Moreover, the Con-
stitutional Tribunal held that a full bench of the Tribunal comprises all the judges of the Tri-
bunal who have the capacity to adjudicate on the day of the issuing of a judgment.

The Constitutional Tribunal deems that the above findings are fully relevant in the
present case.

1.3. The Tribunal states that a ruling to be issued in the present case will concern the
provisions of the Constitutional Tribunal Act which, at the same time, constitute a legal basis
of the Tribunal’s judicial activity, including essential procedural steps that need to be taken
for the issuance of the ruling. One may not accept a situation where the subject of a legal dis-
pute before the Tribunal also constitutes the systemic and procedural basis of the resolution of
the dispute. A possible ruling of the Constitutional Tribunal on the unconstitutionality of the
challenged provisions would then undermine the very process of adjudication (and, conse-
quently, its outcome i.e. the ruling itself) as one carried out on the unconstitutional basis. The
said paradox — which results, inter alia, from challenging the provisions of the Constitutional
Tribunal Act which pertain to the internal organisation and conduct of work of the constitu-
tional court in accordance with the procedure for an ex post (a posteriori) review of the con-
stitutionality of a statute — leads to a situation where the consideration of the present case
should begin with determining the proper framework of adjudication in the said case.

1.4. The evaluation of the constitutionality of a statute regulating the mode of pro-
ceedings before the Tribunal must be given priority. The Constitutional Tribunal may not act
(and, in particular, adjudicate) on the basis of provisions that have been challenged and raise
serious reservations as to their conformity to the Constitution. This would threaten adjudica-
tion in cases pending before the Tribunal, infringe the rights and freedoms of citizens who are
waiting the consideration of a constitutional complaint or a question of law, as well as affect
the stability and predictability of the system of law (cf. the aforementioned decision ref. no. K
47/15).

The Constitutional Tribunal points out that — pursuant to Article 190(1) of the Con-
stitution — its rulings are universally binding and final. The Constitution does not provide for
any procedure for the review or revocation of the rulings of the Tribunal due to their proce-
dural defects (Article 190(4) of the Constitution is not applicable in that context; the said Ar-
ticle provides for a possibility of reopening proceedings in the event of the issuance of a rul-
ing in an individual case on the basis of provisions regarded as inconsistent with the Constitu-
tion). Neither the Tribunal nor any external authority could revoke or change a ruling that
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concluded proceedings and was issued by an adjudicating bench of the Tribunal, even if the
said ruling was issued on the basis of provisions which were later declared to be inconsistent
with the Constitution.

In particular, it is inadmissible to apply civil procedure provisions on the invalidity
of proceedings accordingly to the judgments of the Constitutional Tribunal. Although Arti-
cle 74 of the 2015 Constitutional Tribunal Act permits the application of the Act of
17 November 1964 — the Civil Procedure Code (Journal of Laws — Dz. U. of 2014, item 101,
as amended), but merely “in matters not regulated by the [Constitutional Tribunal] Act” and
only “accordingly”. By contrast, Article 190(1) of the Constitution explicitly states that the
rulings of the Tribunal are “final”, which entails that, in this context, there is no possibility of
applying measures from the civil procedure accordingly. The lack of a possibility of reopen-
ing proceedings before the Constitutional Tribunal in a case concluded with a judgment of the
Tribunal, with the application of the provisions of the Civil Procedure Code, was confirmed
by the Tribunal’s decision of 17 July 2003, ref. no. K 13/02 (OTK ZU No. 6/A/2003,
item 72).

Due to the said irreversibility of procedural defects of the judgments of the Tribunal,
it is extremely important that any potential constitutional reservations as to a basis for the Tri-
bunal’s adjudication are dispelled before the provisions are applied. In this sense, this ruling is
issued in an emergency situation. The ruling is indispensable to address the reservations con-
cerning the Constitutional Tribunal Act and constitutes a sine qua non requirement for the
constitutional adjudication of the Tribunal in future cases.

At the same time, it should be noted that the Tribunal is the only organ of the state
which may, in a final and universally binding way, assess the hierarchical conformity of law
(see Art. 188 and Art. 190(1) of the Constitution), including the conformity of the Constitu-
tional Tribunal Act to the Constitution. In the present legal situation, no other organ of the
state — including the Supreme Court and the Supreme Administrative Court — is competent to
relieve the Tribunal from that obligation or take over its role and include it in its own scope of
activity. Thus, the Tribunal may not declare the lack of its competence to conduct a constitu-
tional review of the Constitutional Tribunal Act and refuse to adjudicate on the present case.

1.5. The Constitution provides for two ways of determining the conformity of a stat-
ute to the Constitution prior to the entry into force of the statute.

First of all, in such situations, the President of Poland may request the constitutional
court to conduct an ex ante (a priori) constitutional review, before the said President signs the
bill adopted by the Polish Parliament (cf. Art. 122(3) in conjunction with Art. 126(2) of the
Constitution).

Secondly, it is also possible and desirable, in case of doubt, to review the constitu-
tionality of a statute during the period of vacatio legis, i.e. between the publication of the stat-
ute and its entry into force. For the said possibility not to be illusory, the period of vacatio
legis must be “appropriate”. In the case of the Constitutional Tribunal Act, this should include
a reasonable time-frame for competent applicants to prepare applications for the review of the
statute (the Tribunal may not take initiative in this case), as well as an appropriate time-frame
for the thorough examination of the case by the Constitutional Tribunal, the receipt of state-
ments submitted by participants in the proceedings and required by law, the preparation of a
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draft judgment with a statement of reasons, and finally — the ordering and conducting of a
possible hearing (cf. also below).

The application of the said legal measures with regard to the December Amending
Bill adopted by the Parliament, would make it possible to determine in a binding way (within
the scope of the constitutional system of the state) whether the new rules for the internal or-
ganisation and conduct of work of the Tribunal are consistent with the Constitution. However,
such a situation did not occur. The President of Poland did not lodge an application for a con-
stitutional review with the Tribunal before signing the December Amending Bill adopted by the
Parliament, and the legislator had determined that the Act was to enter into force as of the day
of its publication (cf. the said Article 5 of the said Amending Act).

1.6. As a result of the above decisions of the said state authorities and due to the ob-
vious need to issue a ruling forthwith with regard to the issuance of the December Amending
Act and its amendments to the 2015 Constitutional Tribunal Act, the Tribunal is therefore
forced to resort to a possibility that arises from Article 195(1), in fine, of the Constitution. In
accordance with that provision, the judges of the Constitutional Tribunal, “in the exercise of
their office, shall be independent and subject only to the Constitution”, i.e. — in certain circum-
stances — they may refuse to apply a binding statute. This also refers — lege non distinguente —
to the Constitutional Tribunal Act.

In the present case, adjudication by the Constitutional Tribunal with the application
of Article 195(1), in fine, of the Constitution requires some further comments.

Firstly, the principle that the judges of the Constitutional Tribunal are subject only to
the Constitution is primarily derived from the judicial tasks of the constitutional court, which
comprise the review of binding statutes. The said principle is not merely relevant with regard
to the basis of a final determination on the conformity of challenged provisions which con-
cludes the Tribunal’s proceedings. This also concerns the Tribunal’s acts of applying law,
including taking procedural steps, which constitute an indispensable element of the entire
complex process of reviewing the constitutionality of a statute and issuing a ruling on the
merits of the case (e.g. the setting of a date for a hearing).

Secondly, the principle of being subject only to the Constitution in the case of a
judge of the Constitutional Tribunal and (which constitutes the practical manifestation of
thereof) a possibility of bypassing a statutory provision that is inconsistent with the Constitu-
tion fall within the scope of the application of law. This way, the Tribunal does not determine
the lack of the legal effect of the bypassed provision; nor does it “derogate” it. Incidental re-
fusal to apply it and the adoption of a constitutional regulation, or another binding statutory
regulation (e.g. lex generalis), in that place may be motivated differently than — if this takes
place — the assessment of the constitutional review of the Constitutional Tribunal Act. Simi-
larly, the judges of the common, military or administrative courts, or of the Supreme Court,
may refuse to apply, in a given case under examination, the provisions of sub-statutory acts
that are inconsistent with acts of a higher level. On the basis of Article 178(1) of the Constitu-
tion, they are subject “only to the Constitution and statutes™ (their scope of being bound by
law is greater than in the case of the judges of the Constitutional Tribunal, who are subject
“only to the Constitution”).
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Thirdly, the Tribunal’s application of Article 195(1), in fine, of the Constitution and
the bypassing of those binding provisions of the Constitutional Tribunal Act which also consti-
tute the subject of the allegation in the case before the Tribunal, does not in itself undermine the
presumption of the constitutionality of the challenged provisions (i.e. the assumption that they
are consistent with the Constitution as long as, in the proceedings before the Tribunal, it is not
proved otherwise). De lege lata the said presumption is one of the foundations of the legal sys-
tem and one may speak of the revocation thereof only after the public delivery of a judgment of
the Constitutional Tribunal, in which the Tribunal determines the non-conformity of a statute to
the Constitution (cf. the judgment of 11 May 2007, ref. no. K 2/07, OTK ZU No. 5/A/2007,
item 57). At the stage of establishing the basis of adjudication, the Tribunal neither assumes the
direction of a future substantive review of the bypassed provision of the Constitutional Tribunal
Act nor determines the result of the said review — that issue will be resolved by the subsequent
constitutional review.

1.7. In the light of Article 195(1), in fine, of the Constitution, the judges of the Tri-
bunal are unconditionally obliged to adjudicate in accordance with procedural rules provided
for in the Constitution. Within that scope, the Constitution does not contain exhaustive regula-
tions; on the contrary, it leaves “the mode of proceedings before the Tribunal” to be regulated
by statute (cf. Article 197 of the Constitution). Since the Constitution may not be the sole ba-
sis of adjudication by the Tribunal, it is necessary, within that scope, to include also indispen-
sable statutory provisions. This necessitates determining whether the point of reference here
should be the 2015 Constitutional Tribunal Act in the version before or after the amendments,
and also which provisions contained therein should be applied, and which ought to be by-
passed when analysing the present case.

1.8. The Constitutional Tribunal has determined that the basis of this ruling should
comprise the directly applicable provisions of the Constitution and the 2015 Constitutional
Tribunal Act amended by the December Amending Act, with the exclusion of several statuto-
ry provisions. What will be bypassed is a number of those provisions which concern the mode
of proceedings before the Constitutional Tribunal and which could be potentially applicable in
the present case (cf. details below). Indeed, as it has already been mentioned above, it is not
admissible for the same provisions to constitute both the basis and subject of adjudication at
the same time.

At the same time, it should be stated that (despite the proposals of the applicants),
there is no possibility of applying, in these proceedings, the 2015 Constitutional Tribunal Act
in the version before the amendments. Before the Constitutional Tribunal examines the con-
formity of the December Amending Act to the Constitution, it may not be determined whether
the said Act has caused effective changes in the 2015 Constitutional Tribunal Act, as the pre-
sumption of constitutionality of the Amending Act is binding here. When determining the
procedural bases of adjudication, the Constitutional Tribunal may not anticipate the result of
the proceedings, and the constitutionality or unconstitutionality of the challenged provisions
may not determine the correctness of the review procedure.

Additionally, it should be noted that adjudication on the basis of the 2015 Constitu-
tional Tribunal Act in the version before the amendments would be linked with the risk of
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issuing a judgment on the basis of provisions that are not binding. If, indeed, the Constitution-
al Tribunal did not agree with the applicants’ reservations as to the legislative process of en-
acting the December Amending Act and the content thereof, it would have to be deemed that
the said Amending Act introduced effective changes into the 2015 Constitutional Tribunal
Act, which entered into force before the issuance of this judgment, and the previous wording
of the amended provisions ceased to have effect.

1.9. When translating the above findings into specific rules for proceeding in the pre-
sent case, it should be explained in detail why the case is being determined at a hearing by a
simple majority vote by an adjudicating bench composed of 12 judges, bypassing the order in
which cases are received by the Tribunal, as well as, at the same time, obliging the partici-
pants to submit their statements within a shortened time-limit. Indeed, within that scope, the
solutions adopted by the Constitutional Tribunal depart from those provided for in Arti-
cle 44(3), Article 80(2), Article 87(2) and Article 99(1) of the 2015 Constitutional Tribunal
Act in the version after the amendments, as well as in Article 1(16) of the Decem-
ber Amending Act, insofar as it repeals Article 82(5) of the 2015 Constitutional Tribunal Act.

1.10. When determining the competent adjudicating bench in the present case, the
Constitutional Tribunal took account of the following circumstances:

Firstly, in the factual and legal circumstances that exist on the day of issuing the rul-
ing in the present case, the full bench of the Tribunal comprises 12 judges. In its judgment of
3 December 2015, ref. no. K 34/15 (OTK ZU No. 11/A/2015, item 185), the Tribunal ruled
that the two judges of the Tribunal elected on 8 October 2015 by the Sejm during its 7th par-
liamentary term — to replace the judges whose terms of office were to end on 2 and
8 December 2015 — were not effectively elected. By contrast, the three judges of the Tribunal
whose terms of office were to end on 6 November 2015 were elected by the Sejm on the same
day, as the two aforementioned judges, on the constitutional legal basis, but they have not yet
taken the oath of office before the President of Poland. The Tribunal is ex officio familiar with
the above-mentioned judgment, which — pursuant to Article 190(1) of the Constitution — is
final and universally binding also with regard to the Tribunal.

Secondly, in the light of Article 194(1) of the Constitution, there are no doubts that a
full bench of the Tribunal may be composed of maximum 15 judges. These are also all the
judges who are constitutionally authorised to issue determinations. Indeed, if the Tribunal
issues a ruling in a situation where a few judges are not authorised to adjudicate, due to the
lack of a requisite action that needed to be taken by a state authority other than the Tribunal
(cf. the said judgment ref. no. K 34/15), and at the same time all judges of the Tribunal who
are authorised to adjudicate participate in the issuing of the said determination, then the adju-
dicating bench selected in this way is indeed “a full bench”.

For the above reasons, the Tribunal assumed that a full bench of the Tribunal com-
prises all the judges of the Tribunal who may adjudicate in a given case (with a possible ex-
clusion of some judges from the adjudicating bench, if — in accordance with the binding law —
there are justified grounds for doing so). In other words, ‘a full bench’ denotes a full bench of
the Tribunal within the meaning of the Constitution, where all the judges of the bench are
authorised to adjudicate in a given case (see Article 194(1) of the Constitution).
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Thus, the Tribunal has decided to reject the outcome of an interpretation of amended
Article 44(3) of the 2015 Constitutional Tribunal Act, which implied that the legislator — de-
spite  being aware of the Tribunal’s judgment ref.no. K34/15 (published on
16 December 2015, i.e. a day after the submission of the December Amending Bill to the
Sejm) — enacts provisions the implementation of which causes the Tribunal to act in breach of
its own ruling, which is universally binding, or enacts a provision that may not be applied at
all.

However, at the same time, the Tribunal does not conduct its proceedings in accord-
ance with the legal situation before the December Amending Act, where it was sufficient to
for a full bench ruling to be issued by 9 judges. At this stage of proceedings, it may not be
determined whether the change in the hitherto rules (i.e. challenged Article 44(3) of the 2015
Constitutional Tribunal Act) is inconsistent with the Constitution and whether — in such a case
— this causes recourse to the previous rules.

1.11. Amended Article 99(1) of the 2015 Constitutional Tribunal Act, challenged
herein, stipulates that full bench rulings of the Tribunal are to be determined by a two-thirds
majority vote. Previously it was assumed that a simple majority vote sufficed in such con-
texts.

The Tribunal has decided to bypass the said provision. Instead, the Tribunal has opt-
ed to directly apply — as lex superior — Article 190(5) of the Constitution, which provides for
a simple majority vote for determining a ruling.

For the above reasons, the basis of the decision within that scope is not Article 99(1)
of the 2015 Constitutional Tribunal Act in the version before the amendments (although its
content repeats the norm contained in Article 190(5) of the Constitution).

1.12. Pursuant to challenged Article 80(2) of the 2015 Constitutional Tribunal Act as
amended by the December Amending Act: “The dates of hearings or the dates of sittings in
camera, at which applications are considered, shall be set in the order in which cases are re-
ceived by the Tribunal”. Amended Article 87(2) of the said Act stipulates that: “The hearing
may not be held earlier than after 3 months following the service of the notification of the said
date, and as regards cases considered by a full bench of the Tribunal — after 6 months”. Added
Article 87(2a) of the 2015 Constitutional Tribunal Act permits the shortening of the above
time-limits, but only by half and in accordance with the rules provided for in that provision.

The issuance of a judgment in the present case takes place by bypassing the above-
mentioned provisions. They constitute the subject of the allegation in the present case, and the
Tribunal deemed that there are vital reasons to refrain from the application of such rules. In-
deed, it is objectively necessary to consider the allegations pertaining to the Decem-
ber Amending Act, before any other cases pending before the Tribunal are considered. What
is at stake here is not only the guarantees for the subjects of constitutional rights and freedoms
(e.g. persons who have lodged constitutional complaints with the Tribunal), but also the gen-
eral stability and predictability of the legal system, which is affected by the judgments of the
Tribunal.

18



1.13. Article 1(16) of the December Amending Act provides for the repeal of Arti-
cle 82(5) of the 2015 Constitutional Tribunal Act, which grants the President of the Constitu-
tional Tribunal a possibility of setting a different time-limit (a shorter or longer one than
2 months) for a participant in proceedings to submit his/her statement.

The participants in the proceedings in the present case were called to submit their
statements until 29 January 2016. The said time-limited was extended until 8 February 2016.

The Constitutional Tribunal confirms that this was admissible. The time-limits for
providing the statements were instructional in character, and failure to submit the said state-
ments, or submitting them with a delay, does not suspend the consideration of the case. Due
to the constitutional principle of cooperation between public authorities, expressed in the Pre-
amble to the Constitution, those obliged to provide the said statements should however fulfil
the said obligation within the shortest possible time-limit (and, in any case — before the date
set for a relevant hearing).

It should be noted in this context that, in the present case, a statement was provided
only by the Public Prosecutor-General on 10 February 2016 (however, it was withdrawn by
the letter of 4 March 2016); no statements were submitted by the Sejm and the Council of
Ministers.

1.14. The Constitutional Tribunal states that the other provisions of the 2015 Consti-
tutional Tribunal Act, which were neither amended nor challenged, create sufficient bases for
examining and determining the present case.

2. The subject of the review and higher-level norms for the review

2.1. Allegations raised in the applications may be divided into two groups.

The first group comprises allegations concerning the legislative process that resulted
in the enactment of the December Amending Act as well as the date of the entry into force of
the said Act, which were raised by all the applicants with regard to the amending Act. In the
opinion of the Constitutional Tribunal, the subject of the allegation, indicated in this way, is
correct and requires no further comment.

The other group of allegations comprises reservations as to the content of particular
solutions provided for in the December Amending Act, which involve changing or repealing
certain provisions of the 2015 Constitutional Tribunal Act, or adding new provisions thereto,
or constitute transitional provisions. Most applicants raised the allegations with reference to
the provisions of the 2015 Constitutional Tribunal Act as amended by the Decem-
ber Amending Act, as to in the December Amending Act itself — the applicants only chal-
lenged repealing or transitional provisions. A different stance was presented only by the Om-
budsman, who claimed that the subject of this review should only comprise the Decem-
ber Amending Act. In his opinion, challenging provisions of the 2015 Constitutional Tribunal
Act as amended by the December Amending Act could result in a legal gap, which would
aggravate the existing paralysis of the Tribunal’s judicial activity.

2.2. When assessing the above differences in the way of formulation of the applica-
tions, the Constitutional Tribunal takes account of the fact that the December Amending Act
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was challenged not during its period of its vacatio legis (such a period is actually not provided
for in the said Act), but already after the entry into force of the said Act (i.e. after its promul-
gation). It is assumed in the jurisprudence of the Constitutional Tribunal that, in such a situa-
tion, a constitutional review of an amending statute is justified depending in such a situation
on the type of allegations that are raised. In typical cases, only formal allegations raised with
regard to the said statute remain relevant, i.e. those that concern the constitutionality of the
legislative process for the enactment of the statute as regards procedural and competence is-
sues. By contrast, substantive reservations are considered by the Tribunal with regard to the
provisions amended by the challenged statute (cf. e.g. the judgments of: 12 December 2005,
ref. no. SK 20/04, OTK ZU No. 11/A/2005, item 133; 13 March 2007, ref. no. K 8/07, OTK
ZU No. 3/A/2007, item 26; 2 September 2008, ref. no. K 35/06, OTK ZU No. 7/A/2008,
item 120; 13 March 2014, ref. no. P 38/11, OTK ZU No. 3/A/2014, item 31 and 7 May 2014,
ref. no. K 43/12, OTK ZU No. 5/A/2014, item 50).

The Constitutional Tribunal states that the subject of a review and higher-level norms
for the review should be determined at the beginning of proceedings before carrying out any
assessment as to the conformity of challenged provisions to the Constitution. Otherwise a
possible ruling might not be free from logical defects, as preliminary formal assumptions on
the admissible limits of the consideration of a case would be determined by the final outcome
of proceedings.

For is reason, by taking into account the stances of all the applicants, the Constitu-
tional Tribunal assumes that the subject of substantive allegation will comprise the provisions
of the December Amending Act, as well as the corresponding amended or added provisions of
the 2015 Constitutional Tribunal Act. An exception will only be the transitional provisions of
the December Amending Act — which comprise autonomous procedural norms to be applied
in the transitional period, and do not affect the content of the provisions of the 2015 Constitu-
tional Tribunal Act, and thus they constitute a separate subject of the review — as well as the
repealing provisions thereof, which are, however, always considered by taking account of the
content of provisions that are being repealed.

2.3. In this context, the Constitutional Tribunal points out that — in accordance with
Article 50(3)(1) of the 2015 Constitutional Tribunal Act — the subject of the allegation about
unconstitutionality may comprise not only the content of a normative act, or part thereof, but
also competence to issue the normative act or the legislative process for enacting the act. In
the case of a substantive review, the Tribunal’s adjudication on the conformity of a statute to
the Constitution involves comparing the content of a challenged norm with a higher-level
norm for the review, as well as determining relations between them. In case of a procedural
review, the said subject comprises procedural steps taken by the lawmaker, and the point of
reference is a set of relevant procedural rules. In a democratic state ruled by law, all the or-
gans of public authority are obliged to act on the basis of and within the limits of law
(cf. Article 7 of the Constitution). The said obligation also concerns state authorities that par-
ticipate in the process of enacting statutes. The fulfilment of the constitutional requirements
for the legislative procedure by the said authorities is a prerequisite for a statute to be effec-
tive. The scope competence of particular authorities in this process is strictly defined, and
actions taken in breach of law — are inadmissible (see the judgments of: 27 May 2002,
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ref. no. K 20/01, OTK ZU No. 3/A/2002, item 34; 23 March 2006, ref. no. K 4/06, OTK ZU
No. 3/A/2006, item 32 and 7 November 2013, ref. no. K 31/12, OTK ZU No. 8/A/2013,
item 121).

Determining an infringement of procedural provisions may suffice to rule a chal-
lenged act unconstitutional (see the judgments of: 24 June 1998, ref. no. K 3/98, OTK ZU
No. 4/1998, item 52; 23 February 1999, ref. no. K 25/98, OTK ZU No. 2/1999, item 23 and
19 June 2002, ref. no. K 11/02, OTK ZU No. 4/A/2002, item 43). Determining the unconstitu-
tionality of a normative act due the legislative process in which it was enacted does not ex-
clude the admissibility of examining substantive-law allegations about the content of particu-
lar provisions of the said act (see the ruling of 22 September 1997, ref. no. K 25/97, OTK ZU
Nos. 3-4/1997, item 35 as well as the judgment of 28 November 2007, ref. no. K 39/07, OTK
ZU No. 10/A/2007, item 129). The parallel application of the two kinds of criteria for the as-
sessment of constitutionality is provided for in Article 50(3) of the 2015 Constitutional Tribu-
nal Act, which is also confirmed by the Tribunal’s practice.

In the present case, the Tribunal deems that it is necessary to have a review at both
above-indicated levels for two reasons. Firstly, four out of five applications contain separate
allegations about the process of enacting the December Amending Act and the content of par-
ticular provisions; this corresponds to the dual distinction drawn with regard to the subject-
matter of allegations in Article 50(3) of the 2015 Constitutional Tribunal Act. Thus, the Tri-
bunal should address both categories. Secondly, a ruling limited to the declaration of the un-
constitutionality of the December Amending Act on the grounds of serious procedural defects
of the enactment process would not allow the Tribunal to verify numerous allegations con-
cerning the content of the challenged provisions. However, such verification is also needed in
case the legislator is to undertake further legislative activities with regard to the organisation
and functioning of the Tribunal. Indeed, this facilitates indicating normative solutions which
are potentially incompatible with the Constitution and which fall outside the scope of the leg-
islator’s discretion.

2.4. The constitutional issues indicated by the applicants were subdivided into several groups.
First, the Tribunal examines formal allegations about the enactment of the Decem-
ber Amending Act and the Act’s entry into force without a period of vacatio legis. Next, the
Tribunal assessed changes provided for in the said Amending Act within the scope of adopt-
ing resolutions, the process of adjudication, as well as the status of the judges of the Tribunal
(including the modification of disciplinary proceedings). The final part of the statement of
reasons is devoted to the repeal by the said Amending Act of provisions on proposals of can-
didates for judicial vacancies at the Tribunal, a procedure for determining the existence of an
impediment to the exercise of the office by the President of Poland, as well as the elimination
of special rules for being admitted to a judicial examination. A detailed analysis of the subject
of the review and higher-level norms for the review is presented in the subsequent parts of the
statement of reasons, in chapters devoted to particular allegations.

3. The assessment of the legislative process that led to the enactment of the De-
cember Amending Act
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3.1. The allegations of the applicants and the statements of the participants in
the proceedings

Allegations about the unconstitutionality of the December Amending Act, due to a
defective process of enacting the Act, were raised in all the applications submitted to institute
the proceedings in the present case.

The excessively quick pace of legislative work was stressed in the applications of:
the first and second group of Sejm Deputies, the Ombudsman, and the National Council of the
Judiciary. In the applicants’ view, the pace of the work on the December Amending Bill was
justified neither by the subject-matter under regulation nor by the circumstances. The haste
did not facilitate careful consideration and reflection on the essence of drafted amendments; in
fact, the said pace undermined a substantive parliamentary debate. The Sejm Deputies of the
parliamentary opposition received no answers to questions referred to the Deputy-Rapporteur;
there was no referral for legal opinions. The Marshal of the Sejm drastically shortened the
time allocated for voicing opinions in the course the debate on the Bill. In the view of the ap-
plicants, the democratic enactment of law is not exhausted in the formal aspects of the legisla